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The question of whether publication of clagsified information
is (1) a violation of law or (2) can result in successful prosecution is
to be looked at in light of the essential elements of the crime as
specified in the law. Basically these elements are

(1) giving information respecting the national
defense to any psrson not entitled to receive it, and

{2) the agt must be done '"with intent or veason
to believe that the information is to be used to the
injury of the United States or to the advantage of any
foreign nation.

As the law has been interpreted, the question of intent or reason to
believe is a matter for the jury to determine. It has always been
considered extremely difficult in the many cases of classified
information revealed in the press to establish a case of intent or
reason to belleve.

In a vecent check; the Department of Justice advised they do
not know of any prosecution of a mémber of the press much less
conviction. Part of the problem also lies in the fact that whether
the information is properly classified, i.e., information. respecting
the national defense within the meaning of the aj:atute“fa also up to the
jury to detexrmine, The conseéquence of this requirement ie that in
attempting to establish that an item of information is properly clas sified
the Government is put in the position of revealing more information and
confirming the truth of the very information which it is seeking to
protect from disclosure. This is so because the effort to demonstrate
to the jury that the information is classified must occur in open court.

'Another practical difficultywill arise if the defense can show
that similar information has already been published and thus is in the
public domain. This showing would support the defense contention
that there had been no violation of law. In the current situation the
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cumulative effect of the maas of facts set forth might be helpful in
establighing that the authors were generally aware of the kind of
information they had. This would tend to support the contention
that they had reason to believe that publishing would be to the
injury of the United States or to the advantage of a foreign nation,

Those items of information which we believe are atill
classified which have not been published elsewhere would be
candidates for being labeled violations of law, There remains the
practical problem of studying the entire case to see if there is
sufficient evidence to warrant prosecution, This determination is
the responsibility of the Department of Justice and we would work
with them to be in a position to make a judgment on the further
damage to security which might result from the prosecution.

Obviocusly there are other problems involved such as the
basic problem of an attempted prosecution of members of the press
corps or the publishers. A study of the case to date indicates that
the chances of a successful prosecution are extremely remote.
Nevertheless, the Department of Justice has consistently maintained
over the years that they would like to attempt prosecution in a proper
case in order to get some guidance from the courts for future
cases,

The best candidatés for prosecution ae violations of law would
be the new disclosures identified in this manuscript, The best

examples of these would be
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